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IN THE SUPERIOR COURT OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

THE RETIRED PUBLIC EMPLOYEES
OF ALASKA, INC,,

)

)

)

Plaintiff, )

v. )

) Case No. 3AN-16-04537 CI
SHELDON FISHER, COMMISSIONER )
OF THE ALASKA DEPARTMENT OF )

ADMINISTRATION, )
)
Defendant. )

RPEA’S MEMORANDUM IN OPPOSITION TO
DEFENDANT’S CROSS-MOTION FOR SUMMARY JUDGMENT
AND REPLY IN SUPPORT OF
RPEA’S MOTION FOR PARTIAL SUMMARY JUDGMENT

INTRODUCTION
The Alaska Constitution protects against diminishment of a// the benefits available
to a public employee at the time the employee is hired: “[TThe whole package is an
element of the consideration that the state contracts to tender in exchange for services
rendered by the employee.”! Defendant acknowledges that the Alaska Supreme Court
has held unambiguously that the constitutional protection against diminishment applies
not just to monthly pension-type payments but also to the medical insurance benefits

available to employees on retirement by virtue of their membership in the Public

! Duncan v. Retired Public Employees of Alaska, Inc., 71 P.3d 882, 887 (Alaska
2003).
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Employees’ Retirement System (PERS).? Defendant then attempts to distinguish between
retiree medical insurance benefits and retiree dental insurance benefits, pointing to a
number of superficial differences between the ways these benefits are offered to
employees. [Opp. at 2] As discussed below, none of the differences is legally significant.
Dental insurance benefits, like medical insurance benefits, are among the “system benefits
offered to retirees when an employee is first employed” and they are thus “accrued
benefits” that may not be diminished or impaired.> The Supreme Court has held clearly:
“The term ‘accrued benefits’ is used in article XII, section 7 without limitation, suggesting
that whatever benefits might be provided by the state retirement systems were meant to
be covered.™

For the reasons discussed in RPEA’s opening memorandum and below, this court

should deny defendant’s motion for summary judgment, grant RPEA’s motion for partial

summary judgment, and set this case for further proceedings.

2 See Defendant’s Memorandum in Opposition to Plaintiff’s Motion for Partial

Summary Judgment and in Support of Defendant’s Cross-Motion for Summary Judgment
[hereinafter “Opp.”] at 1-2 (filed July 1, 2016).

3 Duncan, 71 P.3d at 887.
4 Id. (emphases added).

RPEA v. Fisher 3AN-16-04537 CI
RPEA’s Reply. in Support of PSJ & Opp. to Deft’s SJ Motion Page 2 of 18




REEVES AMODIO LLC
500 L. STREET, SUITE 300
ANCHORAGE, ALASKA 99501-1990
PHONE (907) 222-7100, FAX (907) 222-7199

ARGUMENTS

RETIREES’ DENTAL INSURANCE COVERAGE IS AN ACCRUED BENEFIT
PROTECTED BY ARTICLE XI1, § 7.

A. ELIGIBILITY TO PURCHASE DVA INSURANCE IS CONDITIONED ON
MEMBERSHIP IN PERS,

To recap some critical facts discussed previously by both RPEA and defendant:

Virtually all state employees automatically become members of PERS (or the
generally comparable retirement plans that apply to teachers and judges) at the time they
are hired.> (For simplicity sake, RPEA, like defendant, has focused its discussion on
PERS members. RPEA agrees that all the same principles apply to members of the
Teachers’ Retirement System and the Judicial Retirement System.®)

Based on membership in PERS, and subject to meeting eligibility requirements,
PERS members are entitled to various benefits, including disability and death benefits,
retirement benefits (essentially monthly pension-type payments), and major medical

insurance during retirement.” PERS members are also entitled to dental-vision-audio

3 See AS 39.35.120; see also AS 14.25 (Teachers’ Retirement System), 22.25
(Judicial Retirement System). Political subdivisions of the state may elect to participate

in PERS, and, to the extent they do, their employees also are covered. See AS 39.35.120,
39.35.600.

6 See Opp. at 2 n.3.

7 See generally AS 39.35.370-.547, and, in particular AS 39.35.370 (retirement
benefits), .400 & .410 (disability benefits), .420 & .430 (death benefits), .535 (medical
benefits).
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insurance, long-term care insurance, and life insurance.® Just as with major medical
insurance, the ability to obtain any of these “optional” benefits is conditioned on
membership in PERS (or the comparable teachers’ and judges’ retirement systems). The
statutory provision governing DV A insurance states explicitly:

A person receiving benefits under AS 14.25, AS 22.25, AS 39.35, or former

AS 39.37 may obtain auditory, visual, and dental insurance for that person

and eligible dependents under this section.’
Because participation in the DVA insurance plan — just like participation in the major
medical insurance plan — is conditioned on membership in PERS, it is an accrued benefit
protected by Article XII, § 7, the same as medical insurance coverage.

B. THE DIFFERENCES THE STATE IDENTIFIES ARE LEGALLY IMMATERIAL.

Defendant identifies a number of ways in which it claims retirees’ dental insurance
benefits differ from retirees’ medical insurance benefits. In some instances, defendant
correctly identifies a feature that distinguishes medical insurance from dental insurance,
but those differences are not legally sufficient to remove dental insurance from the
protection of Article XII, § 7. In other instances, defendant is mistaken that the alleged

differences exist in fact; that is, often the touted differences apply to some or even most

retirees’ participation in the two plans but they do not apply to all retirees eligible to

8 See generally AS 39.30.090, and, in particular, subsection (a)(7) (life insurance),

(2)(10) (auditory, visual, and dental insurance), (a)(11) (long-term care insurance).

? AS 39.30.090(a)(10). Similar eligibility language is included in subsection (a)(7)
(life insurance) and subsection (a)(11) (long-term care insurance).
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participate in both plans. For purposes of finding a difference between the two types of
insurance that justifies a different result under Article XII, § 7, defendant cannot rely on
a difference that does not apply to all participants.

As key features that purportedly distinguish medical and dental insurance,
defendant asserts that dental benefits must be “selected” while medical benefits are
automatically available, and that retirees who want dental insurance must pay premiums
during retirement, while retirees do not pay premiums for medical insurance. [Opp. at 5-

6] However, the medical and dental insurance plans are not as neatly distinct as defendant

contends:
® Employees eligible for retiree major medical insurance, like employees
eligible for retiree dental insurance, may elect not to receive the benefit.!?
® Employees must apply when they retire to receive medical insurance
benefits, just like they must apply then to receive dental insurance benefits.!!
An employee who never applies for benefits never becomes eligible for any
benefits as a retiree.'> No benefits are forced on anyone.'3
10 See AS 39.35.510 (“A retired employee may, in writing, request the administrator

to suspend, for any period of time, payment of all or part of the benefits to which the
employee is entitled.”).

1 See Exh. A at 15-17. (RPEA’s Exhibits A-E are attached to its opening
memorandum; Exhibits F-H are attached to the current memorandum.)

12 See AS 39.35.495.

B3 And no one automatically receives all the benefits to which he is entitled.
Although all PERS members are guaranteed death and disability payments if they die or
become disabled while employed, many employees never receive those benefits.
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e Some employees eligible for retiree major medical insurance must pay
premiums in order to receive that coverage — yet defendant concedes that,
even for these retirees, medical insurance is part of the employment
contract and therefore is protected by the constitution.'* For these retirees,
medical insurance is exactly like dental insurance for other employees in
that it is available only when premiums are paid and it ceases if the required

premiums are not paid.'

e Employees eligible for retiree major medical insurance benefits, like
employees eligible for retiree dental insurance, must make choices when
they retire about exactly what benefits they wish to receive, including, for
example, whether or not to cover a spouse or other dependents.!® Neither
the employee nor the State knows, at the time the employee is hired, what

medical or dental insurance choices the employee will make.!’

1 See Exh. A at 9, 11; Exh. F at 6-7; see also Opp. at 15 n.59 (acknowledging that
“not all PERS members are entitled to receive medical insurance at no cost and that these
retirees must pay premiums”; notwithstanding this, defendant “does not contend that
major medical was not a part of the employment contract for those employees that must
pay premiums”).

15 See Exh. A at 11; Exh. F at 8. Active employees contribute to the cost of their
retiree medical insurance coverage by making monthly payments while employed. AS
39.35.160, .170. Employees who select retiree dental insurance coverage pay for it with
monthly payments while retired. AS 39.30.090(a)(1). The State contributes to the
funding for major medical insurance, and does not contribute to funding the dental
insurance. Compare AS 39.35.255 & .282 with AS 39.30.090(a)(10).

16 See AS 39.35.535; Exh. A at 17.

17 See AS 39.35.535(b) (retiree medical insurance coverage takes effect “after an

election of coverage”). Employees entitled to monthly retirement benefits also make
choices about coverage at the time they retire, and not before. See AS 39.35.370, .450;
Exh. A at 15.
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® Benefits available to retirees through both major medical and dental
insurance may be changed by the State.'® If both are protected by the

constitution, then the changes may not disadvantage retirees as a group.'

In short, all benefits are optional. The optional and elective nature of retiree dental
insurance does not distinguish it constitutionally from retiree medical insurance. Further,
the fact that dental insurance is only available after the retiree commits to paying
premiums — and continues to pay premiums — does not distinguish dental from medical
insurance, because some retirees pay premiums for their major medical insurance — and
the State concedes these retirees’ medical insurance benefits are constitutionally
protected. So the payment of premiums cannot be the basis for denying constitutional
protection to dental insurance. And the certainty of the benefit at the time of hiring is not
a factor that distinguishes medical from dental insurance, so that also cannot be the basis
for denying constitutional protection to dental insurance.

What medical and dental benefits have in common and what requires treating them

18 See Duncan, 71 P.3d at 886 (major medical insurance coverage may be changed

so long as overall the changes do not disadvantage employees); Exh. F at 6 (advising that
retiree medical benefits “may change from time to time”); 2 AAC 39.280 (specifically
allowing changes in the premium and terms for dental insurance when “necessary to
maintain the financial integrity of the plan™).

RPEA notes that the State’s documents show that the retiree DVA plan was
running a surplus in 2014, so that the premiums were reduced. See Exh. G. However,
any facts pertinent to why defendant changed the retiree dental insurance planin 2014 are
outside the scope of the current motion.

19 See Duncan, 71 P.3d at 889-92.
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the same under the constitution is that they are offered to the employee at the time of
hiring.?® Both thus become part of the contract for employment. Accordingly,
throughout the employee’s active service, the employee may count on those benefits
being available to select at the time of retirement. Once benefits are offered at the time
of employment and the employee accepts by beginning to work, those benefits may not
be diminished or impaired.

C. THE ATTEMPTED DISTINCTION BETWEEN UNILATERAL AND
BILATERAL CONTRACTS ADDS NOTHING TO THE LEGAL ANALYSIS.

Defendant devotes substantial space to distinguishing between unilateral and
bilateral contracts. Defendant asserts that, when public employees are hired, they receive
a unilateral contract for retiree medical insurance — meaning they accept that contract by
performing their job during their years of active employment. Defendant asserts that
employees receive only an offer for a bilateral contract for retiree dental insurance —
meaning they accept that contract when they retire by completing a form and paying a
premium each month of their retirement. [Opp. at 9-16]

This attempt to distinguish medical and dental insurance coverage fails for

precisely the same reasons discussed in the previous section. To call major medical

20 Compare Exh. C at 3 with Exh. F at 2-6 (showing that the two pertinent portions
of the same booklet for employees reflect that retiree medical and dental insurance
benefits are offered to employees in the same way at the same time); see Exh. H at 5
(earlier booklet for employees also shows how retiree medical and dental insurance are
offered in the same way at the same time).
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insurance subject to a unilateral contract and dental insurance subject to a bilateral
contract is really nothing more than a conclusion that assumes the result defendant wants
this court to reach. As discussed above, the attempted distinction fails because the two
types of insurance cannot be distinguished in the ways defendant urges. The facts do not
support calling one contract “unilateral” and the other “bilateral.” As detailed earlier,
both types of insurance are promised when the employee is hired, but neither is available
on retirement unless and until the employee takes affirmative steps at the time she retires.
For both types of insurance, the retiree must apply for benefits at the time she retires. For
both types of insurance, some or all applicants must pay premiums during their
retirement. Given defendant’s concession that all retirees’ rights to major medical
insurance are constitutionally protected, even though some retirees pay premiums, the
fact that the right to receive dental insurance is not fully realized until the retiree agrees
to and does pay premiums cannot justify labeling one type of contract “unilateral” and
the other “bilateral.” The distinction between unilateral and bilateral contracts has no

legal significance in this case.?!

21 Defendant’s discussion of Moro v. State, 351 P.3d 1 (Ore. 2015), also adds nothing
to the analysis here. Moro deals with retirement benefits, not health insurance benefits,
and its analysis rests on the state and federal impairment-of-contract clauses, since the
Oregon Constitution has no provision specifically protecting public employees’ benefits.
In that context, the distinction between a unilateral and bilateral contract is critical. The
Moro court held that some aspects of retirees’ benefits are not contractual at all (see id.
at 23-28) and that others are subject to contracts that are accepted as the employee
performs his work — meaning those aspects may be changed prospectively; i.e., benefits
earned through years of service may not be retrospectively altered but active employees
continuing in state service may receive lower benefits associated with work performed in
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The Alaska Constitution says nothing about who pays for the benefits or when
those payments are made. Under the Constitution and the case law, the relevant question
is: What is promised when the employee is hired? On that test, retiree medical insurance
and retiree dental insurance are the same: Both are promised when the employee is hired
as a benefit of membership in PERS.?? Consequently, both are equally protected under
Alaska Constitution, Article XII, § 7 against being diminished or impaired.

The early retirement benefits discussed in Sheffield v. Alaska Public Employees’
Association, Inc.? provide a useful analogy. For a period of time prior to 1986, the State
offered an optional early retirement benefit, under which eligible employees could opt to
retire at age 50 instead of the then-usual minimum retirement age of 55, and they would
receive all the regular retiree benefits, but adjusted actuarially to be equivalent to those
that would be available if the employee retired at age 55.2* In 1981, the PERS board
changed the actuarial calculation, with the effect that an employee taking early retirement
would receive less in monthly payments than the employee would have received under
the formula that was in effect when the employee was hired.?> The Alaska Supreme

Court held that this attempt to adjust (and diminish) the retirement benefits violated the

years to come (see id. at 32-40). The Alaska Constitution, Article XII, § 7 would not
tolerate this result.

2 See AS 39.30.090(a)(10), AS 39.35.535.

3 732 P.2d 1083 (Alaska 1987),

24 See id. at 1084, discussing former AS 39.35.370(a)-(c).
2 See id.
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nondiminishment clause; the Court ruled that employees must be allowed to choose early
retirement on the terms that were available when the employee was hired or any more
advantageous terms that the State subsequently offered to employees.?®

That holding is significant for the current case because, like DVA benefits, the
early retirement benefits addressed in Sheffield were entirely “optional.” Employees
were told when they were hired about this benefit that they might choose in the future,
but the choice of whether to accept the benefit did not occur until the moment of
retirement. Presumably, many employees never selected early retirement benefits.
However, those who chose the benefit were entitled to receive it on the terms offered at
the time they were hired, not on less advantageous terms developed later on.”

For the same reasons that defendant calls the contract for DVA insurance benefits
“bilateral,” defendant also could have termed the contract for early retirement benefits
“bilateral,” since in both instances the available benefit is just an offer to contract until
the employee retires and decides to accept the offer. The Supreme Court rejected the
claim that early retirement benefits were not protected by the nondiminishment clause.

The close analogy between DV A benefits and early retirement benefits requires the same

result here.

26 See id. at 1089 & n.13 (if an actuarial adjustment occurs between the time an

employee is hired and when she retires, she should be permitted to select which table of
benefits applies to her).

21 See id.
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D.  THE FACT THAT MEDICAL AND DENTAL INSURANCE BENEFITS ARE
DEFINED IN DIFFERENT STATUTORY CHAPTERS IS LEGALLY
IRRELEVANT.

The State makes much of the fact that some benefits are defined in AS 39.35,
which describes the Public Employees’ Retirement System, while other benefits,
including DVA, are defined in AS 39.30, which describes Insurance and Supplemental
Employee Benefits. [Opp. at 17-20] However, placement of the different benefit
programs in different chapters of the statutes makes no constitutional difference.
Constitutionally, what matters is whether the availability of the benefits depends on being
a member of the Public Employees’ Retirement System: “system benefits offered to
retirees when an employee is first employed and as improved during the employee’s
tenure may not be ‘diminished or impaired.”””® Unquestionably, dental insurance
benefits (just like medical insurance benefits) are available to retirees because they are

members of PERS. As quoted above, AS 39.30.090(a)(10) requires that, to obtain DVA

insurance, the applicant must be “receiving benefits under [PERS or one of the other

28 Duncan, 71 P.3d at 886. Courts from other jurisdictions with a constitutional

nondiminishment provision comparable to Alaska’s have rejected claims that medical
benefits are not protected in the same way as pension benefits because they are set forth
in different statutes, holding instead that what matters is whether the benefits are available
because the retiree is a member of the established public employees’ retirement system.
See Eversonv. State, 228 P.3d 282, 295 (Haw. 2010); Kanerva v. Weems, 13 NE.3d 1228,
1243 (Ill. 2014).
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public employee retirement systems].”?’

The reason that DVA benefits, and other benefits like long-term care insurance
and life insurance, are placed in AS 39.30, rather than in AS 39.35, is that these benefits
are “optional” in a sense other than that used in describing the employee’s ability to
choose whether or not to receive the benefits. That is, in AS 39.35, the legislature has
mandated the State to provide certain benefits to covered employees.*? In AS 39.30, the
legislature authorized but did not require the State to provide other benefits. AS
39.30.090(a) states that “The Department of Administration may obtain a policy or
policies of group insurance covering state employees [and certain others], subject to
[specified] conditions.” AS 39.30.091 authorizes the Department of Administration to
provide the benefits listed in AS 39.30.090 “by means of self-insurance,” rather than by
purchasing insurance policies.

If the State had never acted on this authorization and never bought or self-insured
any of the coverages it is authorized by AS 39.30.090(a) to offer, then an employee
clearly could not claim that such benefits were a part of his employment contract.
However, once the State chose to offer any of those benefits to employees, the offered

benefits became part of the employment contract, the same as any other benefit offered

2 See also AS 39.35.535(e) (requiring the administrator to inform retiring PERS

members of their right to choose optional health insurance coverages, including DVA
insurance).

30 See, e.g., AS 39.35.370, .400, .410, .420, .430, .535.
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to the employee at the time of hiring.

The permissive aspect of the benefits described in AS 39.30.090(a) means that,
unlike with the benefits described in AS 39.35, the Department of Administration could
choose to stop offering these benefits without further action by the legislature. But, under
the Alaska Constitution, such a change could apply only to employees hired after the date
this change took effect.

This analysis also answers defendant’s claim that the State is “under no obligation
to keep the offer of coverage under the 2000 [dental] plan open indefinitely.” [Opp. at
16] Defendant is partly correct: Because of the permissive nature of AS
39.30.090(a)(10), the State may at any time amend or delete entirely its DVA insurance
offering — but it must do so prospectively only, such that the changes apply only to those
employees who first become members of PERS after the date of the change.™!

E. CASE LAW FROM OTHER STATES HAS LIMITED PERSUASIVE VALUE —

BUT CASES FROM STATES WITH CONSTITUTIONAL PROTECTION FOR
PuUBLIC EMPLOYEES’ BENEFITS SUPPORT RPEA’S POSITION IN THIS

CASE.

Defendant discusses a case where the Nebraska Supreme Court distinguished

31 Cf. Sheffield, 732 P.2d at 1085-89 (State could limit the early retirement program
— as it did in 1986 — but the form of the program in effect at the time an employee was
hired controls throughout that employee’s retirement). The State typically makes these
changes to the benefits available to retirees by defining a new “Tier” of employees, with
employees hired after a certain date being placed into a new Tier, which may have fewer
benefits than Tiers for earlier-hired employees. See generally RPEA Exh. Aat 5.
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between pension payments and long-term disability (“LTD”) insurance coverage.? The
Nebraska court called the pension a part of a state employee’s deferred compensation,
but found the LTD insurance coverage voluntary and optional on the part of a state
employee and therefore not covered by state case law precedent that protected the pension
against diminishment.*’

Nebraska has no specific constitutional guarantee against diminishment of a state
employee’s benefits. Its courts’ analyses of the different benefits, and how they may or
may not be changed, therefore have little persuasive value in Alaska.

More relevant are decisions from other states that offer state employees
constitutional protections similar to Alaska Constitution, Article XII, § 7. Hawaii is one
of those states.* In Everson v. State, the Hawaii Supreme Court held that the state
employees’ health benefits plan is an “accrued benefit,” just like the monthly retirement
allowance.? The critical factor, according to the Hawaii court, is that eligibility for health
benefits, just like retirement benefits, is based on membership in the state retirement

system; consequently, both are protected by the state constitution.>®

32 Opp. at 18-19, discussing Livingston v. Metropolitan Utilities Dist., 692 N.W.2d
475 (Neb. 2005).

33 See Livingston, 692 N.W.2d at 479-81.

34 See Haw. Const., art. XVI, § 2 (“Membership in any employees’ retirement system

of the State or any political subdivision thereof shall be a contractual relationship, the
accrued benefits of which shall not be diminished or impaired.”).

35 See Everson v. State, 228 P.3d 282, 297-99 (Haw. 2010).
36 See id.
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Everson is akin to Alaska’s Duncan, but part of the holding also responds to one
of the points defendant makes in the current case. In Hawaii, retirement payments are
funded entirely by contributions made by the state and the employees during their years
of active service; by contrast, medical insurance coverage may require payments by
retirees who wish to participate in the plan.’” Notwithstanding this difference in payment
— and the fact that retiree medical insurance benefits would stop if the retiree ceased
paying for them — the Hawaii Supreme Court held that medical insurance is an accrued
benefit protected by that state’s constitution.®® The Hawaii payment requirement makes
Hawaii’s medical insurance benefits similar to Alaska’s DV A benefits, and the reasoning
of the Hawaii court supports finding that Alaska’s DVA benefits are protected by the
Alaska Constitution.

Illinois also has a nondiminishment clause in its state constitution.?” Its supreme
court reached a decision like Duncan and Everson, holding that the constitutional
protection applies to retirees’ health insurance benefits as well as to their retirement

payments, and the state therefore could not change the health insurance program to the

37 See id. at 298. In this respect, the Hawaii health insurance plan is not unlike

Alaska’s major medical insurance plan, where some retirees must pay monthly premiums
for coverage.

38 See id. at 298-99.

39 See 111. Const., art. XIII, § 5 (“Membership in any pension or retirement system of

the State . . . shall be an enforceable contractual relationship, the benefits of which shall
not be diminished or impaired.”).
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detriment of retirees.*C The Illinois court has not considered a benefit package precisely
like Alaska’s DVA insurance, but broad language by that court suggests that, if Illinois
offers such a program, it would be covered by that state constitution’s nondiminshment
clause:

Whether a benefit qualifies for protection under article XIII, section 5 [of the

Illinois Constitution], turns simply on whether it is derived from membership

in one of the State’s public pension systems. If it qualifies as a benefit of

membership, it is protected. . . . How the benefit is actually calculated plays

no role in the inquiry.*!

In sum, if this court considers case law from other jurisdictions, the decisions from
Hawaii and Illinois have greater persuasive value than the decision from Nebraska, and

they support a conclusion by this court that the DVA insurance offered in Alaska is an

accrued benefit protected against diminishment under Article XII, § 7.

40 See Kanerva v. Weems, 13 N.E.3d 1228, 1239-44 (111. 2014).
41 Id at 1244,
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REEVES AMODIO LLC
500 L. STREET, SUITE 300
ANCHORAGE, ALASKA 99501-1990

PHONE (907) 222-7100, FAX (907) 222-7199

CONCLUSION
For the reasons set forth above and in RPEA’s opening memorandum, this court
should deny defendant’s motion for summary judgment and should grant RPEA’s motion
for partial summary judgment.

Respectfully submitted, this 22nd day of July, 2016.

REEVES AMoDIO LLC

NS C P
Susan Orlansky [ABA 8106042]

Counsel for Plaintiff

Certificate of service:

I certify that I caused a copy of the foregoing
Memorandum and the accompanying Exhibits
to be served by hand delivery on:

Jessica Alloway

Attorney General’s Office
1031 W. 4" Ave., Suite 200
Anchorage, AK 99501

Date: 1.22.20\p /
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IN THE SUPERIOR COURT OF THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

THE RETIRED PUBLIC EMPLOYEES )
OF ALASKA, INC,, )
)

Plaintiff, )

V. )

) Case No. 3AN-16-04537 CI

SHELDON FISHER, COMMISSIONER)
OF THE ALASKA DEPARTMENT OF )

ADMINISTRATION, )
Defendant. %
AFFIDAVIT OF COUNSEL
STATE OF ALASKA )
THIRD JUDICIAL DISTRICT ;SS

SUSAN ORLANSKY, first being duly sworn, upon oath states:

1. I am counsel of record for the plaintiff in this case. The following
statements are based on my first-hand knowledge and are offered to explain and
authenticate the exhibits submitted with the plaintiff’s Motion for Partial Summary
Judgment.

2. Exhibit F is an excerpt from the AlaskaCare Retiree Insurance Information
Booklet, May 2003, as updated in 2012. It is an excerpt from the same booklet from
which pages previously were provided as Exhibit C. I received the full copy of the

booklet from my client.

RPEA v. Fisher 3AN-16-04537 CI
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REEVES AMODIO LLC
500 L STREET, SUITE 300
ANCHORAGE, ALASKA 99501-1990
PHONE (907) 222-7100, FAX (907) 222-7199

3. Exhibit G is a copy of a letter from Buck Consultants to Michele Michaud,
as arepresentative of the State of Alaska. I downloaded these pages from a disc I received
from counsel for the defendant as part of the Defendant’s Initial Disclosures, as indicated
by the Bates numbers assigned by the defendant (lower right hand corner of each page).

4. Exhibit H is an excerpt from the Alaska Public Employees’ Retirement
System Information Handbook, prepared by the Division of Retirement and Benefits,
dated April 1, 1985. Ireceived the full copy of this booklet from my client.

5. From the formatting and printing, I understand that Exhibits F and H are
accurate copies of documents prepared by the State of Alaska and made available to
employees.

DATED this 22nd day of July, 2016.

o
4\ A Cwl) Q}J\,L,,, ((\

Susan Orlansky

SUBSCRIBED and SWORN to before me this 22nd day of July, 2016.

NOTARY PUBLIG Notary Public in 34d for Algska
AMBER FARMER Y - [q
STATE OF ALASKA My Commissiory Expires: bor 15,20
My Commission Expires Oct. 15, 2019

RPEA v. Fisher 3AN-16-04537 CI
Affidavit of Counsel Page 2 of 2
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~ MEDICALPLAN

INTRODUCTION

The State of Alaska retirement systems provide extensive and
valuable benefits for you and your family including hospitalization,
medical, surgical, maternity care, and other services necessary for
the diagnosis and treatment of an injury or disease. Your health
care coverage is good worldwide. These benefits may change from
time to time. You should ensure that you have the current booklet
by contacting the Division of Retirement and Benefits.

WHO IS COVERED

Benefit Recipients

The plan covers, automatically at no cost, benefit recipients of the
Public Employees’ Retirement System, the Teachers’ Retirement
System, the Elected Public Officers Retirement System, and the
Judicial Retirement System, as well as benefit recipients of the
Marine Engineers Beneficial Association who retired from the State
of Alaska after July 1, 1986, except for the following who must
elect coverage and pay a premium:

*  Benefit recipients of the Public Employees’ Retirement System
(PERS) if they were first hired under the PERS on or after
July 1, 1986, who are under age 60 and are not receiving a
disability benefit.

» Benefit recipients of the Teachers’ Retirement System (TRS) if
they were first hired under the TRS on or after July 1, 1990,
who are under age 60 and are not receiving a disability benefit.

May 2003 Retiree Insurance Information Booklet — 5
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*  Benefit recipients of the Public Employees’ Retirement System
(PERS) if they were first hired under the PERS on or after July
1, 1996, are age 60 or older and who do not have at least 10
years of credited service.

*  Benefit recipients under a Qualified Domestic Relations Order.
Enrollment periods are described on page 8.

Dependents (See page i for addenda.)

The following dependents may be covered:

* Your spouse. You may be legally separated but not divorced.

* Your children from birth (exclusive of hospital nursery charges
at birth and well-baby care) up to 23 years of age only if they
are:

— Your natural children, stepchildren, foster children placed
through a State foster child program, legally adopted
children, children in your physical custody and for whom
bona fide adoption proceedings are underway, or children
for whom you are the legal, court-appointed guardian;

— Unmarried and chiefly dependent upon you for support;
and

— Living with you in a normal parent-child relationship.

* This provision is waived for natural/adopted children
of the benefit recipient who are living with a divorced
spouse, assuming all other criteria are met.

*  Only stepchildren living with the retiree more than
50% of the time are covered under this plan.

6 — Retiree Insurance Information Booklet May 2003
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Children incapable of employment because of a mental or
physical incapacity are covered even if they are past age 23.
However, the incapacity must have existed before age 23 and
the children must continue to meet all other eligibility criteria.
You must furnish the Division evidence of the incapacity, proof
that the incapacity existed before age 23 and proof of financial
dependency. This proof must be provided no later than 60
days after their 23" birthday or after the effective date of your
retirement, whichever is later. Children are covered as long

as the incapacity exists, they meet the definition of children
except for age, and you continue to provide periodic proof of
the continued incapacity as required.

When you retire, you must list your dependents under the health
plan so claims may be paid. If your dependents change later, you

must complete a form to add or delete dependents from your
accourt.

If more than one family member is retired under a retirement plan
sponsored by the State of Alaska, each eligible family member may
be covered by this program both as a benefit recipient and as a

dependent, or as the dependent of more than one benefit recipient.

HOW TO ELECT COVERAGE

Benefit recipients who must pay a premium (see pages 5-6) must
elect coverage either:

» Before the effective date of their retirement benefit,
*  With their application for survivor benefits, or
»  During the annual open enrollment period.

Coverage may be elected for:

* Retiree only,

* Retiree and spouse,

» Retiree and child/children, or

* Retiree and family (spouse and child/children).

May 2003 Retiree Insurance Information Booklet — 7
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WHEN MEDICAL COVERAGE ENDS

Coverage under the Medical Plan ends at the earliest time one of
the following occurs:

Ineligible Retirees

Coverage ends on the last day of the calendar month in which you
cease to be eligible for a benefit from any retirement system.

Failure to Pay Premium

Coverage ends on the last day of the calendar month in which you
last make the required monthly premium (if you are required to
pay a premium for coverage).

Dependents

If you are provided with or have elected coverage for your
dependents, their coverage ends on the same day as your coverage
ends, unless:

* You divorce. Coverage for your spouse ends on the date the
divorce is final.

*  Your child no longer meets all eligibility requirements.
Coverage ends at the end of the month in which your child
first fails to meet these requirements.

» Coverage is discontinued for all dependents.

Health coverage may be continued if one of the above situations
(except for failure to pay a premium) occurs. Please see the
“Continued Health Coverage” section on pages 95-99.

10 — Retiree Insurance Information Booklet May 2003
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consultants A Xerox Company

May $, 2014

Ms. Michele Michaud
State of Alaska

PO Box 110203
Juneau AK 99811

Re: Alaska Mid-Year 2014 Retiree Dental/Vision/Audio Rate Update

Dear Michele:

Buck Consultants is pleased to present the results of our analysis of State of Alaska dental, vision, audio plan data and a
mid-calendar 2014 retiree rate update. Rates cover the projected cost of dental, vision and audio claims and administration
for retiree and dependent coverage. Our report summarizes rates, the benefits and data analyzed, and methods and
assumptions used for projections.

Rate Update Summary
Dental/Vision/Audio Coverage
July 1,2014
CY 2013 CY 2014 % Change update* % Change
Retiree Only $ 70 S 70 0% $ 63 (10)%
Retiree & Spouse $ 139§ 139 0% $ 125 (10)%
Retiree & Child(ren) $ 125§ 125 0% $ 113 (10)%
Retiree & Family $ 198 § 198 0% $ 178 (10)%
Survivor $ 70 8 70 0% $ 63 (10)%

*Updated as per request to reflect impact of the change in dental claim administrator, benefit plan, and network
differential.

This rate change is expected to achieve the goal of maintaining assets in the dental, vision, and audio portion that cover
IBNR (incurred, but not reported) plus two months’ contingency, approximately three and one-half months estimated
claims costs, while maintaining the rates for the period July 1, 2014 through December 31, 2015. Estimated total assets as
of December 21, 2014 represent approximately 5.8 months’ claims and by December 31, 2015 the assets will grade down
to 3.5 months.

Alaska Retiree Dental, Vision and Audio Benefits and Data Elements

e  Benefits
Dental, vision and audio coverage is provided through the AlaskaCare Retiree Health Plan and is available to
employees of the State and subdivisions who meet retirement criteria based on the tier in effect at their date of hire.
Retiree dental, vision and audio coverage is fully funded by retiree-paid premiums.

1200 17th Street, Suite 1200 + Denver, CO 81902
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Ms. Michele Michaud
May 5, 2014
Page 2

Alaska Retiree Dental, Vision and Audio Benefits and Data Elements

Administration and Data Sources

The plan described above was administered by Wells Fargo Insurance Services beginning July 1,2009.
Wells Fargo Insurance Services was acquired by HealthSmart in January 2012. Claims and enrollment
data for July 2009 through December 2013 were provided by HealthSmart and included in our analysis.
We also incorporated run-out benefit payments through March 2014 as provided by HealthSmart. Moda
provided year-to-date retiree dental benefit payments for January 1, 2014 through March 14, 2014. The
claims administration transitioned from HealthSmart to Moda on January 1, 2014

Rate Projection Methods and Assumptions
Buck projected historic claim data to calendar 2014 and 2015 for retirees using the following summarized steps:

1. Develop historic claim cost rates — annual per employee costs for each type of coverage for each year in the
experience period of fiscal 2010 through March 2014. Fiscal 2014 claims were annualized based on the 3 months of
claims received. These claim costs have been adjusted to account for the transition to Moda effective January 1,
2014.

2. Adjust for plan design — multiply each historic paid claim cost rate by the relative value of benefits to be provided in
the projection year compared to the relative value of benefits provided during each year in the experience period.
Plan design adjustments were made based upon estimates Moda provided.

3. Adjust for claim fluctuation, anomalous experience, etc. — explicit adjustments are often made for past or anticipated
large claims or other anomalous experience. Because we accounted for both Alaska-specific and national rend
factors as described below, we did not make any additional smoothing adjustments.

4. Trend all data points to the projection period — project prior years’ experience forward to calendar 2014 and 2015 for
retiree benefits on an incurred claim basis. Trend factors derived from historic Alaska-specific experienceand
national trend factors are shown in the table below. Additionally, we assumed membership growth of 3.0% per year
for overall budget projection purposes, based on observed trends over the last 4 years.

5. Apply credibility to prior experience — adjust prior years’ data by assigning weight to recent periods, as shown at the
right of the table below. Greater credibility is typically given to recent experience. Note also that we averaged
projected plan costs using Alaska-specific trend factors and national trend factors, assigning 75% weightto Alaska-
specific trends and 25% to national trends:

Alaska- -
. . National Credibilit
Period* Sg’j‘i‘c DVAmend | Weighting

PY 2014 1.3% 4.1%
FY 2013 1.3% 5.0% 30%
FY 2012 2.4% 5.7% 40%
FY 2011 7.3% 5.7% 20%
FY 2010 7.6% 5.9% 10%

* Fiscal-year data is used where available to reduce the number of months projected (e.g., FY 10 data is projected
6 months less than CY10 data to obtain CY14 rates.

buckconsult:
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Ms. Michele Michaud
May 5, 2014
Page 3

Rate Projection Methods and Assumptions

6. Add administration costs — no adjustments were made for internal administrative costs. Third party retiree plan
administration fees for calendar 2014 are $6.25 per retiree per month for dental, vision and audio benefits.

7. Assumed interest earned on fund assets for dental, vision and audio is 2% based upon most recent 4 years’ financial
statement information.

This analysis was conducted after a review of the data provided, and according to generally accepted actuarial and
underwriting principals described above, and using the sets of reasonable assumptions shown above. Please letus know if
you have any questions regarding the retiree healthcare rate recommendations.

Melissa A. Bissett, FSA, MAAA Senior Consultant,
Health and Productivity

c: Mike Barnhill, State of Alaska
Monica DeGraff, Buck Consultants
Chris Hulla, Buck Consultants

. ‘. % % ¢ ] ’« #
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